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We granted an application for interlocutory appeal to review the trial court’s

order denying summary judgment in this declaratory judgment action. ACCC

Insurance Company (“ACCC”) argues that the trial court erred in denying its motion

for summary judgment because there are no genuine issues of material fact and,

accordingly, it is entitled to judgment as a matter of law. ACCC argues further that

the trial court erred when it denied a motion to strike an affidavit, because the affiant

was estopped from denying statements made in judicio. We agree with the former

argument and reverse on that basis, we do not reach the latter argument.

“[O]n appeal from the denial or grant of summary judgment the appellate court

is to conduct a de novo review of the evidence to determine whether there exists a



genuine issue of material fact, and whether the undisputed facts, viewed in the light

most favorable to the nonmoving party, warrant judgment as a matter of law.” Dudley

v. Wachovia Bank N.A., 290 Ga. App. 220, 220 (659 SE2d 658) (2008) (quoting

Benton v. Benton, 280 Ga. 468, 470 (629 SE2d 204) (2006)).

Viewed in the light most favorable to Joseph Tyler Sears, Theron Sears,

Clifford Goolsby, and Erica Crosby (collectively “Appellees”), the record shows the

following facts. Joseph Sears was involved in an automobile collision in November

2011. At the time of the collision he was driving a pickup truck owned by his father

Theron B. Sears. The vehicle was insured by Theron Sears through ACCC Insurance

Company (“ACCC”). At the time of the collision, Joseph Sears was listed as an

“[e]xcluded [d]river” on his father’s insurance policy. In 2012, the parent of one of

the parties injured in the collision filed a lawsuit against Joseph Sears and his father.

Shortly thereafter, ACCC sent Theron Sears a letter informing him of its position that

Joseph Sears was an excluded driver under the policy at the time of the loss. ACCC

then filed a complaint for declaratory judgment requesting that the trial court

determine whether Joseph Sears was an excluded driver under the policy, and thus

whether ACCC was obligated to pay for damages arising from the claim brought

against Joseph Sears. After the declaratory judgment was filed, a second victim from
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the collision filed an action against Joseph Sears. ACCC amended its complaint to

include the action filed by the second victim. ACCC moved for summary judgment,

which the trial court denied. The trial court reasoned that because Appellees asserted

that Theron Sears had removed Joseph Sears from the list of excluded drivers prior

to the accident, a genuine issue of material fact remained. 

“Under Georgia law, contracts of insurance are interpreted by ordinary rules

of contract construction. Where the terms are clear and unambiguous, and capable of

only one reasonable interpretation, the court is to look to the contract alone to

ascertain the parties’ intent.” Burkett v. Liberty Mut. Fire Ins. Co., 278 Ga. App. 681,

682 (629 SE2d 558) (2006) (citation and punctuation omitted). Further, we have held

that “named driver exclusions which are clear, unambiguous and supported by

consideration are enforceable and not violative of public policy and the compulsory

insurance laws of this state.” Ison v. State Farm Fire & Cas. Co., 230 Ga. App. 554,

554 (496 SE2d 478) (1998). See also Hays v. Ga. Farm Bureau Mut. Ins. Co., 314

Ga. App. 110, 112 (1) (722 SE2d 923) (2012).

In the instant case, Theron Sears obtained an automobile insurance policy that

specifically excluded Joseph Sears. Theron Sears filed an affidavit claiming that he

had thereafter called ACCC to request that Joseph Sears be added to the policy, and
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that he paid higher premiums as a result. However, aside from that affidavit, the only

change supported by the evidence was an amendment adding to the policy the vehicle

involved in the accident to the policy, which still listed Joseph Sears as an excluded

driver. Theron Sears did in fact pay a higher premium, but the evidence shows that

this was a result of the same amendment. Joseph Sears was also listed as an excluded

driver on the bill that was issued as a result of the amendment to the policy. As the

named insured, Theron Sears is charged with knowledge of the policy’s contents.

Burkett supra. As such, even if he had called and requested that a change be made to

the policy to add Joseph Sears, he should have been aware from the lack of any

printed amendment reflecting the requested change that this was not done.

The trial court found that the affidavit submitted by Theron Sears created a

genuine issue of material fact and denied summary judgment. Generally, we have held

that absent substantiating facts, self-serving and conclusory affidavits are insufficient

to create genuine issues of material fact for trial. See J. Kinson Cook of Ga, Inc. v.

Heery/Mitchell, 284 Ga. App. 552, 559 (d) (644 SE2d 440) (2007). See also Foster

v. Ramsey, 245 Ga. App. 118, 552-553 (1) (536 SE2d 550) (2000) (physical precedent

only). Here, the only evidence on which the trial court could have based its finding

of a genuine issue of material fact is the affidavit of Theron Sears. No evidence
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substantiating the claims contained therein was submitted by Appellees, and thus the

affidavit of Theron Sears was insufficient by itself to create a genuine issue of

material fact. Therefore, the trial court erred when it denied ACCC’s motion for

summary judgment.

2. In light of our finding that the trial court erred in denying summary

judgment, we need not address ACCC’s remaining enumeration of error.

Judgment reversed. Ellington, P.J., and McFadden, J., concur.
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