
IN THE STATE COURT OF FULTON COUNTY 

 

STATE OF GEORGIA 

 

 

LA’SHAWN GIBBS f/k/a LA’SHAWN    ) 

ROMAN,        ) 

Plaintiff,       ) 

   )  CIVIL ACTION FILE  

v.         ) 

   )  NO. 15 EV 000046 

ENTERPRISE LEASING COMPANY OF    ) 

GEORGIA, LLC,       ) 

 Defendant, 

ORDER 

 The above styled action came regularly before the Court on the Defendants’ Motion For 

Summary Judgment. Both parties were represented by counsel. After hearing and consideration of 

the entire record, the Court hereby issues the following Order: 

In this action alleging false imprisonment and malicious prosecution, the Defendant moves 

presently for summary judgment contending that an exculpatory clause in the parties’ agreement 

and the existence of probable cause defeats all claims. The salient facts underlying this action are 

essentially undisputed: 

On December 15, 2009, Plaintiff rented a 2008 Chrysler PT Cruiser from Enterprise Rent-

A-Car after her own car became inoperable because of a collision.1  The rental agreement 

specified a return date of December 18, 2009, and authorized Enterprise to charge Plaintiff’s 

credit card in the event that the charges were not paid by the insurance carrier. The agreement also 

provided that any violation of the agreement would terminate the renter’s right to use the vehicle 

without further notice to the renter. In the event the car was retained by the renter after 

termination, the agreement authorized Enterprise to notify the police that the vehicle was stolen. 
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Moreover, the agreement contained a clause that discharged the owner from any liability resulting 

from such notice.  

On December 16, 2009, the insurer for the at-fault party, Traveler’s Insurance, denied 

responsibility for the rental. On December 18, 2009, Enterprise attempted to charge Plaintiff’s 

credit card with the rental charges, but her card was declined.  Enterprise then made repeated 

attempts to contact Plaintiff at the phone number provided on the rental application. It was not 

until December 29, 2009, that Enterprise was able to speak to Plaintiff and inform her that 

Traveler’s Insurance would not pay for the car rental. She was also informed that if she was 

unable to resolve the issue with Traveler’s, she would need to pay for the rental herself. After this 

conversation, Enterprise again made repeated attempts to contact Plaintiff by phone between 

December 30 and January 7, 2010. In one message, Plaintiff was specifically warned that the 

failure to return the car would force Enterprise to report the car as missing. Thereafter, Enterprise 

employees drove by Plaintiff’s disclosed address in the attempt to locate Plaintiff and the missing 

rental car. In these four attempts, Enterprise was unable to locate Plaintiff or the rented 

automobile.  

On January 14, 2010, Enterprise sent Plaintiff a notice terminating her permissive use of 

the car. After receiving no response, Enterprise reported the car missing to the City of Norcross 

Police Department on January 25, 2010. The car was thereafter placed on a GCIC stolen vehicle 

list. Acting on the information provided by Enterprise, a criminal warrant for theft by conversion 

was obtained for Plaintiff’s arrest. On January 28, 2010, the rental car was returned to Enterprise 

                                                                                                                                                         
1 This rental was to be paid for by Traveler’s Insurance, the carrier for at-fault party in the collision. 



by Plaintiff’s sister.2 On the same day, Enterprise informed the City of Norcross Police 

Department of the car’s return and requested that the automobile be removed from the GCIC list.  

On February 16, 2011, despite the removal from the GCIC list, Gwinnett County Superior 

Court returned an indictment for Theft by Taking. On April 10, 2014, Plaintiff was stopped for 

failing to remain her lane and was placed under arrest because of the outstanding warrant.   

Enterprise contends that it sought neither the warrant nor the indictment and was unaware of it 

until receiving notice of Plaintiff’s arraignment. All charges were subsequently dismissed by 

Nolle Prosequi on June 9, 2014. 

 

 

Exculpatory Clause 

 Defendant first contends that summary judgment is appropriate because of a waiver in the 

rental agreement. In this agreement, signed by Plaintiff, the following clause addresses the 

liability of Enterprise in notifying the police of an unreturned automobile: 

“If Renter….continues to operate Vehicle after the right to do so is terminated, Owner has 

the right to notify police Vehicle has been stolen. Renter…. hereby release and discharge 

Owner from and indemnify, defend and hold Owner harmless against any liability arising 

from such notice.”  

 

Plaintiff has responded to this argument contending that liability arises in this matter not 

because of the notice to the police but of the failure to notify the police when the car was returned 

and charges paid. While admitting that Enterprise did notify the police of the car’s return, Plaintiff 

contends that Enterprise should have specifically instructed the police to discontinue any pending 

criminal charges. It is this omission that is contended to give rise to liability.  

                                                 
2 Plaintiff paid the outstanding rental charges on March 8, 2010. 



Exculpatory clauses are generally valid unless applied to wilful and wanton conduct or is 

in contravention of public policy. Neighborhood Assistance Corp. of Am. v. Dixon, 265 Ga. App. 

255 (2004). The Court first notes that the clause broadly waives “any liability arising from such 

notice.” It is the unquestionably the notice to the police which has resulted in Plaintiff’s arrest. 

That Enterprise could have specifically informed the police that it did not intend to press charges 

does escape the broad scope of the waiver. Clearly, the clause contemplates and seeks to address 

some possible defect in a notice which might give rise to liability; otherwise, the clause would be 

meaningless. As the Court finds that Plaintiff’s claims are subject to the above waiver, summary 

judgment is appropriately granted as to all claims arising from Defendant’s notice to law 

enforcement: negligence, malicious prosecution, false arrest and defamation.  

   

Malicious Prosecution/False Arrest 

Additionally, Defendant contends that the Plaintiff is unable to prove the absence of 

probable cause as a necessary element to claims of malicious prosecution and false arrest. The 

elements of a malicious prosecution claim are: (1) prosecution for a criminal offense; (2) that the 

prosecution was instigated under a valid warrant, accusation, or summons; (3) that the prosecution 

terminated favorably to the plaintiff; (4) that the prosecution was instigated with malice; (5) that 

the accusation of criminality was without probable cause; and (6) that the plaintiff suffered 

damage as a result of the prosecution.  Gooch v. Tudor, 296 Ga. App.414 (2009). In considering a 

malicious prosecution action, it should be noted that such claims are disfavored in the law as they 

tend to discourage citizens from reporting suspected crimes. United Baptist Church, Inc. v. 

Holmes, 232 Ga. App. 253 (1998).  



To establish liability for false arrest, a Plaintiff must establish: (1) an arrest under the 

process of law; (2) without probable cause; (3) made maliciously.  O.C.G.A. §  51-7-1. As with 

malicious prosecution, the absence of probable cause is an essential element. 

A lack of probable cause is shown where “the circumstances are such as to satisfy a 

reasonable man that the accuser had no ground for the proceeding but his desire to injure the 

accused.” McKissick v. S.O.A., Inc. 299 Ga. App. 772 (2009).  The Defendant argues that 

Plaintiff’s claim for malicious prosecution fails because Plaintiff has not demonstrated the 

absence of probable cause, among other elements. 

 Here, as it is undisputed that Defendant’s  report of a missing automobile was accurate- it 

cannot be said that the initial report was motivated by anything other than probable cause. 

Plaintiff had failed to return the automobile after multiple attempts to contact her and had left no 

means of payment for the outstanding charges. When the car was recovered, Enterprise promptly 

notified law enforcement of the recovery, requested that the car be removed from the GCIC 

database, and did not suggest or imply that the prosecution of the matter should be continued.  In 

the present circumstances, where the Defendant made repeated attempts to contact Plaintiff 

without success, the Court finds that no reasonable jury could conclude that Defendant lacked 

probable cause. Summary judgment would also be authorized on this basis.3 See Francis v. Hertz, 

1:08 CV 02775 (N.D. Ga. March 2, 2010) 2010 U.S. Dist. LEXIS 18678  

 

                                                 
3 Plaintiff’s argument is based in part on the supposition that the return of the car removed any aspect of 

criminality. “The car is returned and the damages are paid and yet Enterprise argues it owed no duty to Gibbs to 

alert authorities that a crime no longer existed even though Enterprise also argues that the duty to report the crime 

does exist.” Plaintiff’s brief, page 10. “ On March 9, 2010, one day after receiving the full payment, Enterprise 

was no longer damaged. Enterprise was no longer a victim.” Plaintiff’s brief, page 14.  Probable cause existed at 

the time of the report to law enforcement. Plaintiff does not contend otherwise. The existence of probable cause 

cannot be then retroactively undone by the return of the car any more than a completed embezzlement may be 

undone by the return of the absconded cash.   



Defamation 

 The elements of a defamation include  (1) a false and defamatory statement concerning the 

plaintiff; (2) an unprivileged communication to a third party; (3) fault by the defendant amounting 

at least to negligence; and (4) special harm or actionability of the statement irrespective of special 

harm. Lake Park Post, Inc. v. Farmer, 264 Ga. App. 299 (2003). As Plaintiff’s claim for 

defamation arises from the subject “report,” this claim is also barred by the exculpatory clause. 

Additionally, the Court is unable to discern evidence of a false statement sufficient to create a 

question of fact on element one.   

 

 Attorneys Fees and Punitive Damages 

 As summary judgment is granted as to all substantive claims, summary judgment is also 

consequently granted as to derivative claims for attorney’s fees and punitive damages.   

  

 For the foregoing reasons, Defendant’s Motion for Summary Judgment is GRANTED. 

 

 IT IS SO ORDERED this the 2nd day of NOVEMBER 2016 

 

    ______s/John Mather___________ 

Judge John R. Mather 

State Court of Fulton County 

 


