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STATE OF GEORGIA ^020 08:35 AM

SANDRA THERRIEN, §

§
Plaintiff, §

SJ Lynno M. Policaro, Clerk of StatState Ccuri
Henry County. Georgii:

VS.

CIVIL ACTION

FILE NO. STSV20I9000852

CRACKER BARREL OLD COUNTRY §
STORE, INC., §

§
Defendant. §

ORDER GRANTING DEFENDANT'S

MOTION FOR SUMMARY JUDGMENT

The above-captioned action is before the Court on Defendant Cracker Barrel Old Country

Store, Inc.'s Motion for Summary Judgment filed on March 20, 2020. On September 3, 2020,

the Court held a hearing on the motion and counsel for the Plaintiff and Defendant appeared for a

virtual hearing by consent via the Zoom platform, and presented oral argument. The Court has

considered the oral arguments, all briefing by the parties and all matters of record, and

HEREBY GRANTS Defendant's Motion for Summary Judgment for the reasons set forth in the

analysis below.

I. STANDARD OF REVIEW

To prevail at summary judgment, the moving party must demonstrate that there is no

genuine issue of material fact and that the undisputed facts, viewed in the light most favorable to

the non-moving party, warrant judgment as a matter of law. Lau's Corp. v. Haskins. 261 Ga.

491, 405 S.E.2d 474 (1991). ''A defendant may do this by showing the court that the documents,

affidavits, depositions and other evidence in the record reveal that there is no evidence sufficient

to create a jury issue on at least one essential element of plaintiffs case." Id. (emphasis in

original).
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11. FACTS

This is a slip and fall case. The undisputed evidence shows that on July 21, 2015,

Plaintiff Sandra Therrien ("Plaintiff) and her mother, Brenda Padozani, went to Cracker Barrel

Old Country Store, Inc.'s ("Cracker Barrel" or "Defendant") store number 515 located at 1124

Highway 20 W.. McDonough, Georgia 30253 to eat breakfast. At approximately 11:34 a.m..

Plaintiff had llnished her breakfast and was walking out of the restaurant when she slipped on

"something on the Hoor"' and fell backwards near the entrance of the dining section of the store.

Approximately ten minutes before Plaintiffs fall, David Dyke, Cracker Barrel employee and

store general manager, had cleaned up a prior spill near the dining section entrance and "placed a

bright yellow, wet floor sign near the entrance of the dining section to warn individuals of

residual water on the floor left over from the clean-up of a prior spill." (David Dyke Affidavit,

T|9). It is Defendant's normal practice to place a bright yellow, wet floor sign around any

recently cleaned spills until any residual water has dried. (David Dyke Affidavit, HIO).

The "bright yellow, wet floor sign was less than three (3) feet from where Sandra

Therrien fell." (David Dyke Affidavit, 1112). In a recorded statement taken contemporaneous to

the event; Plaintiff s mother, Brenda Padozani, confirmed that the "yellow cone" was "3 or 4

foot (sic) away" from where Plaintiff fell.^ Further, it is undisputed that "immediately" after the

fall, David Dyke took "two (2) photographs of Sandra Therrien on the ground in approximately

the same position where she fell in relation to the bright yellow, wet floor sign". (David Dyke

Affidavit, 1113). The photograph depicts Plaintiffs right elbow approximately 3 brick widths

from the bright yellow wet floor sign. Plaintiff did not see the wet floor sign.

' Sandra Therrien Depo. pp. 44/7-9, 43/8-9; Dyke Aff. ̂  8.
- Padozani. July 23, 2015 Recorded Statement, Counter 38:02 - 38:31 (Filing Reference: September 2, 2020 Notice
of Filing Original Discovery, Roberta Chambers Affidavit, 4-6)
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HI. DISCUSSION

A. Contentions

Citing three wet floor sign cases,^ Defendant contends that the "plain view" doctrine

articulated in Robinson v. Kroger Co.. 268 Ga. 735, 493 S.E.2d 403 (1997) applies to impute

equal knowledge of the alleged wet floor hazard to Plaintiff, and PlaintilTs failure to exercise

ordinary care for her own safety bars her claim. Plaintiff disagrees, contending that Plaintiff did

not unreasonably expose herself to a hazard of which she knew, or in the exercise of ordinary

care, should have known."^

B. Analysis

This case is controlled by Robinson v. Kroger Co.. 268 Ga. 735, 493 S.E.2d 403 (1997).

In a slip and fall case, as stated in Robinson. Plaintiff must plead and prove that, "... (1) the

defendant had actual or constructive knowledge of the hazard and (2) she lacked knowledge of

the hazard despite her exercise of ordinary care and that her lack of knowledge was due to

conditions within the defendant's control. Id. The true basis for an owner's liability is his

superior knowledge of the existence of a condition that could subject his invitees to an

unreasonable risk of injury. Garrett v. Hanes 273 Ga. App. 894, 895, 616 S.E.2d 202 (2005).

And Georgia law requires that the Plaintiff "must show that their knowledge of the hazard that

caused her injuries was superior to her own." Norman v. Jones Lang LaSalle Ams.. Inc.. 277 Ga.

App. 621. 627 S.E. 2d 382 (2006).

Robinson provides that "routine" issues of premises liability are generally not susceptible

of summary adjudication. Robinson also narrowed the "plain view" doctrine in premises liability

Taylor & Mathis. Inc. v. Dovle. 219 Ga. App. 445 (1995); Alterman Foods. Inc. v. Miinford. 178 Ga.App. 214
(1992); and Allen v. ABM Aviation. Inc. 2020 WL 4432270 (July 31, 2020).
^ Plainiifrs opposition brief, pages 1-3, filed August 26, 2020.
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cases but did not eliminate it. In certain situations, an invitee is charged with constructive

knowledge of the alleged hazard regardless of whether she had actual knowledge of the hazard,

which, in turns, bars her recovery. Quoting from Robinson.

The "plain view* doctrine is the equivalent of the 'constructive knowledge' aspect
of voluntary negligence on the part of the plaintiff. Voluntary negligence is
applicable when the invitee knew or should have known of the hazard and
proceeded, and the 'plain view' doctrine is applied to a hazard in plain view at a
location where it is customarily found and can be expected to be, but which the
invitee professes not to have seen prior to the fall. Even though the invitee had no
actual knowledge of the hazard before being injured, the invitee should have
known of the hazard's presence.

Robinson v. Kroger Co.. 268 Ga, 735, 743 (1997)

Defendant contends that the presence of wet floor signs takes this case outside the '"routine"

premises liability case and squarely within the narrow "plain view" doctrine permitting summary

judgment.

The Court notes that Georgia courts have granted summary judgment in situations

involving wet tloor warning signs. In Tavlor & Mathis. Inc. v. Dovle 219 Ga. App. 445 (1995),

Plaintiff Doyle got off the elevator. She did not see the wet floor sign. She turned to her right

and walked toward the lobby to the guard desk to sign out. She signed out, walked away from

the guard desk, and fell "midway between the guard desk and the exit." Id. The Court of

Appeals, reversing the trial court's denial of summary judgment, provided ""such a sign, even if

only one, when placed near the bank of elevators from which users of the building exit into the

lobby, constituted reasonable and ordinary care on the proprietor's part". Id. The Court added,

"[tjhat there was no sign in the immediate vicinity of her fall is not enough, in itself, to create a

material issue of fact necessitating a jury trial." Id. at 447.

In Alterman Foods. Inc. v. Munford. 178 Ga. App. 214 (1986), the proprietor placed a

wet floor sign approximately "six feet directly in front of the door" where Plaintiff Munford fell.
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Id. Plaintiffdid not see the wet floor sign. The Court of Appeals found that the defendant store

owner exercised "reasonable and ordinary care" as a matter of law and reversed the trial court's

denial of summary j udgment.

In the more recent case of Allen v. ABM Aviation. Inc. 2020 WL 4432270 (July 31,

2020), Plaintiff Allen stepped off an escalator and saw a "wet floor" sign. She turned right and

"began walking toward the office when she slipped and fell." Id. Further, "contemporaneous

photos of the area show[ed] a wet floor sign in the vicinity of Allen's fall." Id. Under these

facts, the Court of Appeals affirmed the trial court's grant of summary judgment to Defendant

ABM, "finding that it had not breached its duty of care and that Allen had equal knowledge of

the hazard due to the warning signs placed in the area." Id.

In applying the foregoing case law, to survive summary Judgment, Plaintiff must show

that Defendant had knowledge of the alleged "wet floor" hazard and Plaintiff did not have such

knowledge. Plaintiff cannot meet this burden. The undisputed evidence shows that

a yellow , wet floor warning sign was 3 to 4 feet away at the time Plaintiff fell; triggering the

"plain view" doctrine, imputing equal knowledge of the alleged wet floor hazard to Plaintiff, and

thereby barring her claims.

The "bright yellow, wet floor sign was less than three (3) feet from where Sandra

Therrien fell." (David Dyke Affidavit, 1|I2). In a recorded statement taken contemporaneous to

the event; Plaintiffs mother, Brenda Padozani, confirmed that the "yellow cone" was "3 or 4

foot {sic) away" from where Plaintiff fell.^ Further, it is undisputed that "immediately" after the

fall, David Dyke took "two (2) photographs of Sandra Therrien on the ground in approximately

the same position where she fell in relation to the bright yellow, wet floor sign". (David Dyke

^ Padozani. July 23. 2015 Recorded Statement, Counter 38:02 - 38:31 (Filing Reference: September 2, 2020 Notice
of Filing Original Discovery, Roberta Chambers Affidavit, 4-6)
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Affidavit, ̂|13). The photographs confirm the presence of the bright yellow wet floor sign. [See,

Allen V. ABM Aviation. Inc.. No. A20A0903, WL 4432270, at 2 (Ga. Ct. App. July 31, 2020)

summary judgment affirmed, holding that plaintiff had equal knowledge of the wet floor hazard

where contemporaneous photographs depicted wet floor signs in the vicinity where plaintiff fell.]

Mere, Plaintiffs failure to see the bright yellow wet floor sign "3 to 4 feet" from where

she fell does not create a material issue of fact. [See, Taylor & Mathis. Inc. v. Dovie 219 Ga.

App. 445, 465 S.Ei. 2d 484 (1995), 'The fact that Doyle did not see the warning sign near the

elevator bank does not create a material issue of fact."; See also, Alterman Foods. Inc. v.

Munford. 178 Ga. App. 214 (1986), "Further, although appellee denies seeing it, it is

uncontroverted that the 'wet floor' sign was placed approximately six feet immediately in front

of the entrance."] Georgia law requires that an invitee make use of all his senses in a reasonable

measure amounting to ordinary care in discovering and avoiding those things that might cause

hurt to him." Hudson v. Quisc. Inc 205 Ga.App. 840, 424 S.E.2d 37 (1992). Plaintiffs failure to

see the bright yellow, wet floor sign a few steps away from her fall does not create an issue of

fact; rather, it confirms her failure to exercise ordinary care for he own safety separately barring

her claims under prong #2 of the Robinson v. Krouer Co.. 268 Ga. 735, 493 S.E.2d 403 (1997)

analysis.

In summary, it is undisputed that a wet floor sign was present at the time of Plaintiff s

tall. 1 his triggers the "plain view" doctrine imputing constructive knowledge of the alleged

water hazard to Plaintiff. Since Plaintiff had constructive knowledge of the alleged water hazard

- by virtue of the plain view doctrine - the threshold requirement of Defendant having superior

know'leJire is not met. Also, Plaintiffs failure to see the bright yellow wet floor sign confirms

her failure to exercise ordinary care for her own safety and bars her claims for this separate

Page - 6 - of 7



CAFN: I9sv852PEP

reason under prong #2 of the Robinson v. Kroner Co.. 268 Ga. 735, 493 S.E.2d 403 (1997)

analysis.

IV. CONCLUSION

Therefore, il is HEREBY ORDERED AND ADJUDGED that Defendant Cracker

Barrel Old Country Store, Inc.'s Motion for Summary Judgment is GRANTED.

SO ORDERED this / tP day of September, 2020

PANDORA E. PALMER, Judge
HENRY COUNTY STATE COURT
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